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EDITORIAL NOTES 


THE STATE and the Bar of New Jersey were honored last month by hav- 
ing and entertaining in Atlantic City the American Bar Association, at 
which were representatives from all parts of the United States. Else- 
where our correspondent gives an abridged account of it; necessarily 
greatly abridged, because there were so many meetings of sections and 
committees, and so many important subjects covered, that only the final 
and full official report will give a complete idea of what was done. The 
attendance was so large that accommodations for the delegates were 
greatly strained, but the Reception Committee did its best and its arrange- 
ments pleased everybody. It is to be hoped that many of the propositions 
brought forth to aid in speedier trials and decisions and in “doing jus- 
tice” in both civil and criminal proceedings will bear fruit. Some of the 
main matters urged we shall expect to comment upon when the full text 
of addresses and reports are forthcoming. 





The meeting of the American Legion at Detroit was held practically 
at the same time as that of the American Bar Association, and was chiefly 
notable for the address of President Hoover, who unexpectedly decided 
to attend it for the brief period necessary to tell the Legion that the prop- 
osition to immediately increase the great debt of the country by issuing 
more bonds to anticipate the future due pension certificates of the vet- 
erans was so greatly adverse to the public interests and of the veterans 
themselves and their families that it ought not to be done. Without that 
address it is possible the Legion would have gone on record in favor of 
the bad proposition. However, it was finally turned down by a large 
negative vote of the delegates. This result is greatly to the credit of the 
good sense of the delegates. We think the Legion was not so wise in vot- 
ing as the sentiment was for “the return of beer,” which, inevitably, would 
lead to the licensing and reopening of saloons, something we believe none 
of our best citizens desire. No good plan has yet been proposed on the 
Prohibition question to do away with the common saloon. 
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There seems to have been little good judgment shown by our last 
Legislature in passing Chapter 383 of Laws 1931, providing, in part, for 
the refund to taxpayers of amounts “equal to one mill on each dollar of 
assessed valuation of the real and personal property” assessed against them 
for the year 1931, thus using up the $6,400,000 surplus from the sale of 
the Camden bridge. The newer proposition to use this surplus in the 
execution of the Statewide program to aid in the relief of the deserving 
unemployed during the coming Winter is a far better one. For a time the 
latter proposition seemed not to win the favor of Governor Larson, but, 
as other well-known politicians and business men took up the subject, the 
idea grew like a rolling snowball. As a result increased taxation on ac- 
count of unemployment is not likely. 





It is gratifynig to observe that the press of the State generally called 
attention to the fact that Chancellor Edwin Robert Walker quietly ob- 
served his birthday on September 13th past, “as had been his custom.” 
Like many other excellent people he has seen no reason to make a show 
in celebrating a birthday. The still more gratifying fact is that this 
able, hardworking jurist, while suffering, temporarily as we hope, an afflic- 
tion of the eyes, continues to attend to his arduous employment without 
greatly lessening it. As a matter of fact he has shown remarkable cour- 
age under the circumstances, and has continued to prepare opinions as 
thorough and exact in language and scope as ever. Excellent Chancellors 
have come and gone, but none have excelled Chancellor Walker in inten- 
sity and variety of legal work, and work that has counted in the building 
up of our excellent equity system. Aside from this, as an historian he 
has taken high rank. The State will always hold him in honor for the 
mass of material he has carefully gathered concerning not only the his- 
tory of Trenton, but of certain features of State history. Being only 69 
years of age, the Bar of the State may well hope that he may serve the 
State in his present capacity for at least a decade longer. 





Our local Judges have, as a rule, although not always, treated the 
crime of bootlegging” as it deserves, but it seems that a Western Judge 
has come to New Jersey to doa little better. Judge M. Bourquin, of Butte, 
Montanna, has been sitting in the Federal Court, District of New Jersey, in 
place of Judge Runyon, who has long been ill, and the first, or about the first 
bootlegging indictment tried before him at Trenton last month he admin- 
istered this medicine to five indicted defendants, who had pleaded guilty: 
“Fine of $1,000 each and a year and a day in the Penitentiary.”” Perhaps 
one of the reasons was that the five defendants lied about where they had 
lived. They gave addresses as belonging to Somerset county, but were 
utterly unknown there, and evidently came from another State, hoping to 
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escape their real identity, as, perhaps, former criminals. They had rented 
an outbuilding on a farm in Somerset county and fixed it up as “a club 
house for a local social organization.” But the deception did not work. 
The Judge is spoken of in our department of “Miscellany.” 





The matter of briberies in New York City, whether connected with 
the Tammany Hall organization or not, has been filling columns in the 
newspapers lately, and some persons suppose the crime is rather of recent 
date, perhaps beginning in the Tweed days. But bribery is as old as the 
country, although generally well-localized and not so daring as within a 
few past years. However, we happened some days since to run across 
a ‘‘New York Times” of 73 years ago (May 25, 1858, to be exact) where 
were given particulars of the bribery of nearly an entire State Legislature. 
According to the account the Legislature of Wisconsin of 1856 was ac- 
cused of being composed of members who accepted bribes to such an 
alarming extent that, in 1857, an attempt was made to investigate the facts. 
But such means were used by that succeeding body as prevented such 
investigation. In 1858, however, by a Joint Resolution, a strong commit- 
tee of three members of the Senate and five from the Assembly were au- 
thorized “to inquire into the alleged bribery and other corrupt 
acts committed by members of the Legislature of 1856 and 
others in procuring, or attempting to procure, the disposal of 
the lands granted to this State to aid in the construction of rail- 
roads, and of the means used in 1857 to prevent an investigation,” etc. 
It seems that the particular railroad corporation involved was the La- 
Cross & Milwaukee Railroad Company. The report covered 7% 
columns of the “Times” in small type. According to it 13 Senators, 
whose names are giving, received railroad bonds of from $10,000 to $20,- 
ooo each, and 59 Assemblymen bonds of from $5,000 to $10,000, in 
one case $20,000, each, totalling $530,000, and these amounts were paid 
to an outsider to be held for the members “before voting for the Land 
Grant bill.”” There were also 23 persons not members of the Legislature 
who received $246,000 in similar bonds, and $50,000 more of them were 
deposited for the Governor! Also three editors of newspapers were paid 
$20,000 for hushing up matters. The full report shows an almost un- 
precedented crime of bribery, and, as to the Railroad Company mentioned, 
the finding was that it had been “guilty of numerous and unparalleled 
acts of mismanagement, gross violations of duty, fraud and plunder.” 
What came of this investigation we have not had the opportunity to ascer- 
tain, but it is to be presumed the facts were as officially stated. 





The “Harvard Law Review” has published a symposium of U. S. 
Supreme Court Justice Oliver W. Holmes, the distinguished veteran of 
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the Bench in this country, including tributes by Chief Justice Hughes, the 
Lord High Chancellor of England, the Attorney-General of Great Britain, 
Judge Cardoza of the New York Court of Appeals and various Profes- 
sors. The result is a remarkable contribution to the wonderful activity, 
learning and personal merits of this great Judge. The following extract, 
taken from what Mr. Justice Hughes says, sums up in his fine language, 
the universal estimate of Mr. Justice Holmes: 


“In the preparation of his opinions, or in correspondence, he never 
uses a stenographer. He has a fine scorn of facilities. But he never 
succumbs to material. He rises undismayed and triumphant out of the 
welter of records and briefs and oral contentions. No one is more punc- 
tilious in complying with the demands of the routine of the Court. He 
abhors defaults of any sort even in the smallest matters. But in all this, 
he remains the master, obedient only to his own soul. Even as he turns 
to composition, he manages to escape the narrow confines of the technique 
of judicial production and is always ready, in the most dismal of con- 
troversies, with some apt phrase, fashioned with literary skill, which shoots 
out like the beam of a searchlight illuminating distant scenes. Industrious 
to a degree which makes his age incredible, finishing whatever is assigned 
to him with an amazing intensity and speed, he invariably comes off more 
than conqueror, and gives the impression of one who is almost playing 
with his great enterprise and making his heaviest labor but an avocation. 
The extraordinary thing is that he never seems to be bored by the unend- 
ing and familiar task. For nearly fifty years he has been hearing argu- 
ments and deciding cases, but to each case he brings an undiminished in- 
terest and an unflagging zeal. I do not know that he would care to be 
accused of enthusiasm, and, of course, he has nothing in common with 
the unreflecting. But I find in his eager spirit a constant refreshment. 
He may not encumber his mind by following the newspapers, but no one 
is keener to hear the latest word on anything of real importance or enjoys 
more heartily a good story or the play of wit. Within his breast he car- 
ries the secret of eternal youth, and he carries it with an incomparable 
grace.” 





Vice-Chancellor Berry is one of the Equity Judges of this State who 
appears to like making a thorough examination in subjects which, to 
many lawyers, are not as clear from past New Jersey decisions as might be 
made, and so, in a very lengthy but important opinion on the law of fix- 
tures and conditional sales, in a case wherein ten lawyers or law firms were 
concerned as attorneys, that of Bank of America National Association v. 
LaReine Hotel Corporation, he grapples with many propositions to make 
them clear. The voluminous headnote gives the gist of the opinion. It 
was rendered some months ago, but we give here the first five points in 
the head note, to help the younger members of the Bar to get a clear 
view of the subject: 
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“1. Under the law of fixtures, a chattel conditionally sold and an- 
nexed to realty retains its character as personalty or becomes a part of the 
realty according to the intention of the parties and the appropriation to 
use is controlling as evincive of that intention, the degree of annexation 
being of some, but minor, importance. 

“2. The rights of the parties to a conditional sales agreement, and 
of third parties also, since the adoption of the Uniform Conditional Sales 
act (P. L. 1919, p. 461), are controlled by the law of conditional sales, and 
not by the law of fixtures, the latter law being important only in determin- 
ing what is, or is not, “material injury to the freehold.” 

“3. The word ‘freehold,’ as used in that Act, refers to the freehold 
as of the time as of which the inqury is made. It may mean before or 
after annexation according as the identiy of the chattel is lost or not. 

“4. The basic law of fixtures is not changed by the Conditional 
Sales act; it is merely restricted in its application. 

“5. Under our law of conditional sales, neither the intention with 
which a chattel is annexed to the realty (that question being eliminated 
by the agreement itself), nor the use to which the chattel is appropriated, 
is important in determining the efficacy of an agreement by which title is 
retained in the vendor. Material injury to the freehold by detaching is the 
test.” 





That was a curious case concerning strikes which occurred in Spain 
a few weeks ago. The women of Barcelona, rallying under the slogan 
“children before politics,” went on strike against their striking husbands. 
Wives gave notice in hundreds of working class homes over the breakfast 
table there would be no meals for men who refused to return to work. 
The occasion of the strike was not on a question of wages, but was polit- 
ical, being directed against the civil Governor and the new Madrid govern- 
ment because of the jailing of political prisoners. Barcelona, which is the 
second largest city in Spain, was virtually meatless, breadless and without 
communication for a day or two, but the women’s cause won. 





The fact, as published in the Newark “Sunday Call,” that more than 
1,000 persons who were indicted in Essex county during the last five 
years have not been arrested, would seem on its face to show great dere- 
liction on the part of the police of that county, but, as explained by the 
Assistant Prosecutor, Simon L. Fisch, there appear to be some reasons 
for it. The records show that of this large number eighteen were indicted 
for manslaughter, thirty-six for murder and four for assault with intent to 
kill. The list of offenses includes virtually every indictable crime, the 
majority being for embezzlement, forgery, rape, carrying of concealed 
weapons, bigamy or the possession of illicit alcohol stills. The Assistant 
Prosecutor explains that many of these persons had fled the country. Oth- 
ers eluded the police and are living under assumed names in other parts 
of this country. Some, indicted by John Doe proceedings, had identities 
unknown to the police. Nevertheless it is a sad commentary on how 
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criminals do get away after a first arrest and before, as well as after, an 
indictment. Is the trouble largely because of the law of bail? What- 
ever it is, it would seem that a remedy is possible as to a large percentage 
of these getaways. 





A Brooklyn youth recently pleaded guilty, through his attorney, in a 
case of holdup. According to the report in the press the unusual part 
of it was that, in offering the plea, the attorney, after admitting that the 
way the case lined up pointed to an acquittal if put to trial, said: 


A sense of duty, however, prompts me to enter a plea of guilty, 
as I am satisfied that he is guilty and that punishment of him would be 
for the best interests of society and himself. An acquittal in this case 
might bring him to believe he could evade the law and would be an en- 
couragement to him for living a life of crime.” 


One newspaper thereupon commented as follows: 


“What would happen if more lawyers, who take cases of criminals, 
either youthful like this one or hardened as with others whose names have 
beome bywords in anti-social activity, were to folow this example? 
Further, what would be the result if all attorneys regarded their jobs 
entirely from the point of view of responsibility to pure justice and the 


people as a whole, rather than to their personal fame and possible notoriety 
and their incomes? It would not take long for criminals to find that im- 
munity to the processes of law was the exception instead of the rule as 
now widely prevails in certain sections.” 


There is much in this comment worthy of reflection on the part of 
lawyers accustomed to defend criminals. Certainly the indicted are en- 
titled to their “legal rights,” but the public also has rights, and we fail to 
see why an attorney should not, even semi-occasionally, consider the good 
of society and high moral standards as well as purely technical defenses. 
Of the latter there are too many interposed. 





The fact that when, at the opening of the September Passaic County 
Term of Court, Mr. Justice Daly discovered that the panel of 35 grand- 
jurymen contained 14 office-holders, he dismissed all of them from the 
panel, is ground for the hope that the same thing will be done in all parts 
of this State. The Justice concluded, quite properly, that in that county, 
as well as in some other counties, politicians (as most office-holders seem 
to be) are likely to exercise much control over the indictments to be found. 
‘“‘When partisan politics enters the Courts and stays there,” said the Jus- 
tice, “it is the end of true Americanism and we might as well close the 
court-room doors as to expect justice without impartial juries.” The 
present system of selecting the grand jury and petit jurymen needs re- 
vision, but so, we think, does the whole system relating to the matter of 
indictments. 
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THE INFLUENCE OF NEW JERSEY IN THE CONSTITUTIONAL 
CONVENTION! 


On the 23rd day of November, 1786, at Trenton, William Livingston, 
Governor, Captain-General and Commander-in-Chief in and over the State 
of New Jersey and Territories thereto belonging, Chancellor and Ordinary, 
set his hand and the great seal of the State to a Commission appointing 
Hon. David Brearley, William Churchill Houston, William Paterson, John 
Neilson, Jonathan Dayton and Abraham Clark Commissioners to meet 
such other Commissioners appointed by the other States at the City of 
Philadelphia on the second Monday in May following “for the purpose 
of taking into consideration the state of the Union as to trade and other 
important objects, and of devising such other provisions as shall appear 
to be necessary to render the Constitution of the Federal Government ade- 
quate to the exigencies thereof.” 

In order to interpret one of the objects of the Commissions, viz., the 
state of the Union as to trade, it is necessary to recall the complete break 
down of government under the weak, lame and impotent Articles of Con- 
federation, and the local jealousies engendered by reason of the lack of an 
independent executive power and a sanction for the acts of the Congress. 

There existed a particularly bitter feeling between New York and 
New Jersey and New York and Connecticut. The oppressive treatment 
of New Jersey by New York aroused a strong feeling of hostility that 
almost resulted in blows. The truck farm products of New Jersey found 
a ready and convenient market in New York and great fleets of boats 
loaded with fruits, vegetables, fowls, cheese, eggs and butter sailed from 
New Jersey to the wharves of New York. And Connecticut supplied 
New York with farm products and cord wood. 

The thrifty citizens of New York began to take heed of the vast sums 
of money that were constantly going to the New Jersey farmers and felt 
that their neighboring State was profiting too much and taking money out 
of New York. They began to clamor for protection against the products 
of New Jersey and to devise ways and means to hamper its trade. A set 
of tables were prepared at this time showing the increasing volume of this 
interstate trade, and the figures, in pounds, shillings and pence, were set 
forth, and the showing induced the New York Assembly to take action to 
protect the trade and commerce of that State. A decree was passed re- 
quiring all boats of over twelve tons burthen to be entered and cleared at 
the New York customs house. 

Thus was established a custom toll, or levy, a system of registry dues 
as applicable to New Jersey and Connecticut vessels as if they were the 


1Address before S. A. R. at “Constitution Day” Dinner, Sept. 17, 1931, at East 
Orange, N. J. 
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vessels of a foreign power. The merchants of both New Jersey and Con- 
necticut entered informal and formal protests but without avail. New 
Jersey, however, went beyond the mere gesture of a condemnatory pro- 
test; it took a step beyond that of a decidedly practical nature. It de- 
fended its right to trade free and unrestricted by means of a strong count- 
er-offensive. 

The price of commodities sold by New Jersey could not well be raised 
to cover the new custom dues, but there was one way in which to recoup 
the exaction of the larger State. New York needed a lighthouse on 
Sandy Hook and had some time before this purchased of its New Jersey 
owner four acres of ground, and had erected thereon and maintained a 
lighthouse. The plan was then devised of increasing the tax New York 
paid on the land, and the New Jersey Assembly notified New York that 
the annual tax had been raised to $1,800. Connecticut, not having such 
an opportunity so close at hand and so convenient, formed a league of 
business men, and entered into an agreement not to sell anything to New 
York for a year. 

This interesting little résumé proves the need that was everywhere 
felt for a stronger government to regulate trade and to provide for equaliz- 
ing commercial conditions. 

Another source of irritation concerning New York and New Jersey, 
and involving as well Massachusetts and New Hampshire, was brought to 
the attention of the Convention by delegates Gorham and Langdon, who 
contended that the General Government should establish protection against 
smuggling, they citing the situation of the trade of Massachusetts and New 
Hampshire, and “the case of Sandy Hook, which is in the State of New 
Jersey, but where protection against smuggling ought to be established,” 
to protect neighboring States. 

The records show that Abraham Clark, one of the delegates ap- 
pointed, attended the Annapolis Convention, Sept. 11, 1786, along with 
William C. Houston and James Schuurman from New Jersey, and con- 
curred in the recommendations inviting all the other States to meet in Phila- 
delphia on the second Monday in May following. He did not, however, 
attend any of the sittings of the Constitutional Convention, or sign the 
Constitution when adopted. And John Neilson never qualified as a dele- 
gate or sat, and hence did not sign the Constitution. 

Governor William Livingston attended on June 5, David Brearley, 
William C. Houston and William Paterson on May 25, and Jonathan Day- 
ton on June 21. Among these delegates who did attend Houston is the 
only one who did not sign the Constitution. 

Major William Pierce, of Georgia, a delegate to the Convention, has 
left his record of the analysis of the characters in that famous gathering. 
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Of Governor William Livingston he states he “is confessedly a man of 
first-rate talents, but he appears to me rather to indulge a sportiveness of 
wit than a strength of thinking.” “He is, however, equal to anything 
from the extensiveness of his education and genius.” Mr. Brearley, he 
says, “is a man of good, rather than brilliant parts. He is a Judge of 
the Supreme Court of New Jersey and is very much in the esteem of the 
people; as an orator he has little to boast of, but as a man he has every 
virtue to recommend him.” Of Mr. Paterson, who was to write his 
name in large letters in the proceedings of the Convention, Major Pierce 
says: “Mr. Paterson is one of those kind of men whose powers break 
in upon you and create wonder and astonishment.” He is a man “of great 
modesty, with looks that bespeak talents of no great extent, but he is a 
classic, a lawyer and an orator, and of a disposition so favorable to his 
advancement that everyone seemed ready to exalt him with their praises. 
He is very happy in the choice of time and manner of engaging in a de- 
bate and never speaks but when he understands his subject well.” 

Captain Dayton was analyzed by the Major as follows: “A young 
gentleman of talents, with ambitions to exert them. He possesses a good 
education and some reading; he speaks well and seems desirous of im- 
proving himself in oratory. There is an impetuosity in his temper that 
is injurious to him; but there is an honest rectitude about him that makes 
him a valuable member of society and secures to him the esteem of all 
good men.” 

Monday, May 14, 1787, was the day fixed by the Annapolis reso- 
lutions for the meeting of the deputies in Convention for the purpose of 
revising the Federal system of government. On that day a small number 
only had assembled. Seven States were not represented till Friday, May 
25, and at this time, as noted, Brearley, Houston and Paterson were in at- 
tendance. In the process of organizing the machinery for action, Gover- 
nor Livingston was made a member of the Committee on Assumption of 
State Debts, when Mr. Rutledge’s motion for the appointment of such a 
Committee was adopetd. New Jersey, it may be noted, voted “Nay” on 
the motion for appointment, the vote being 6 to 4, with Pennsylvania 
divided. 

Governor Livingston was the fourth member of the Committee of 
Eleven, and on August 21 he reported for said Committee, to which was 
referred the proposition respecting the debts of the several States and also 
the militia. A debate ensued thereon and, on Mr. Ellsworth’s motion, 
it was adopted that the report by Gov. Livingston should lay on the 
table. Governor Livingston was also appointed the fourth member of the 
Committee of Eleven on the Navigation Acts. On Friday, Aug. 24, 1787, 
he reported for that Committee, and by a 7 to 2 vote, the report was as- 
signed for reconsideration. He also was appointed Sept. 13, 1787, as the 





292 THE NEW JERSEY LAW JOURNAL 


last member of a Committee of Five on Sumptuary Laws. As before 
noted he signed the Constitution when the completed draft was submitted 
to him. 

Jonathan Dayton expressed his opinions on many matters before the 
Convention. He opposed the election of the Chief Executive by ballot, 
favoring a vote by States; advocated the payment of Senators from the 
national treasury; favored the equality of votes in the Senate; favored a 
vote by States in the legislative branch; was opposed to proportional rep- 
resentation and to slave representation, and advocated a standing army. 
Having had military experience he was not an out-and-out advocate of the 
volunteer militia system, but favored a partial national control over the 
State militia, opposed uniformity of militia, and voiced the opinion that 
the fate of the State depended on the question of national or Federal Gov- 
ernment. He opposed the two-thirds vote in the Senate for treaties and 
opposed a motion to allow States to lay export duties. He was the fourth 
member of the Committee of Eleven on imports and signed the Constitu- 
tion. His opinions concerning national defense were sound and at vari- 
ance with much of the maudlin pseudo-religious sentimentality of paci- 
fistic doctrine and agitation of to-day. 

David Brearley was in no wise a strong figure in the Convention. He 
opposed the election of the Executive by joint ballot; served on the Com- 
mittee on Representation; opposed the plan of suffrage submitted, in a 
somewhat illogical and futile argument, renewed on several occasions; 
was a member of and made the report for the Committee on Postponed 
Business, seconded the motion to strike out the clause for amendments 
to the Constitution, but, as noted, signed the Constitution. 

William Churchill Houston seems to have played a minor part in the 
Convention. He was defeated by a 7 to 3 vote in an effort to reconsider 
the vote by which the Executive was to be chosen by the vote of 
electors. He urged in his argument against it the extreme inconveniency 
and the considerable expense of drawing together men from all the States 
for the single purpose of electing the Chief Magistrate. However, no vote 
for or against was registered by New Jersey on this motion. He did not 
sign the Constitution. 

When the Constitutional Convention assembled there were of neces- 
sity two divergent view points, largely centering around the matter of 
method of representation. The first point of view was represented by the 
large States, which wished to preserve their powers. The second was that 
of the smaller States, which felt that the larger States would combine and 
throttle their legitimate aspirations. 

One of the compromises arrived at in the Convention was this of 
representation, the larger States agreeing to an equality in the Senate, but 
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maintaining their power by virtue of numbers in the lower House of Con- 
gress. There were three plans presented representing these various points 
of view fathered by Randolph, Pinckney and Paterson. 

William Paterson took a very prominent part in the deliberations of 
the convention and in the proposal submitted by him which has been 
known from that time on as the “New Jersey Plan.” 

There were two theories as to the powers of the delegates, one limit- 
ing them to a revision of the existing Articles of Confederation, the other 
a complete change in their form and structure, in fact the creation of a 
new form of government. Paterson, in a strong speech at the opening of 
the battle on representation, had declared that the credentials of each dele- 
gate restricted them to the consideration of the amendment of the Ar- 
ticles of Confederation. He said that ““New Jersey will never confederate 
on a plan before the Committee. She would be swallowed up. I would 
rather submit to a monarch, to a despot, than to such a fate. I will not 
only oppose the plan here [the so-called Virginia Plan], but on my return 
home do everything in my power to defeat it there. Paterson inevitably 
became the spokesman of the small States, and, on June 15, he submitted 
the draft of their proposals. It amended the existing Articles of Confed- 
eration and amplified the powers of the impotent government. It pro- 
vided several new features, a Federal Executive in the form of a Council 
chosen by Congress, and an independent Federal Judiciary, but otherwise 
the structure remained merely one of a league of States in which the 
general government required the vote of nine States before it could take 
action, and there was no real force behind the decrees, as the only re- 
course was a request to the States to enforce them. 

Hamilton later announced his strong opposition to the New Jersey 
Plan, pointing out its weaknesses and its defects, and contrasting it with 
a strong national government, with power and influence. The robust 
remarks of Hamilton sounded the death knell of the Paterson New Jer- 
sey Plan and cleared the way for final action on a government national 
in scope and with binding force on the States. 

Paterson and his adherents were not averse to compromise and 
the Constitution upon which they finally agreed was thus a product of mu- 
tual argument and concessions. 

In his other activities in the Convention Paterson opposed propor- 
tional representation; served on the Committee of Representation; ven- 
tured the opinion that the strong States were a potential menace, a pos- 
sible tyranny to the small ones. He favored equal votes in the Senate ; 
opposed number and wealth as the basis of representation; favored the 
selection of the Executive by election; opposed the power of the lower 
House to originate money bills; constantly spoke for the rights of the 
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weaker States, but agreed to the compromises effected, and signed the 
Constitution as adopted. 

Paterson made a series of notes on the Virginia Plan of May 29, pre- 
sented by Mr. Randolph, the original of which was or still is in the pos- 
session of Mrs. Emily K. Peters of South Amboy. He also left a series 
of notes on the New Jersey Plan and notes for his speeches of June 9, 
16 and July 9. These and other papers of his are original source data, 
frequently consulted, as they must needs be, by those who seek to know the 
origin and evolution of our Constitution. 

The Constitutional Convention finished its sessions on Sept. 17, and 
Congress, on Sept. 28, resolved that the report be transmitted to the several 
Legislatures in order to be submitted to a Committee of delegates chosen 
in each State by the people thereof. 

The New Jersey Legislature, on Oct. 29, resolved that it be recom- 
mended to such of the inhabitants of this State as are entitled to vote for 
Representatives in the General Assembly to meet in their respective coun- 
ties on the 4th Tuesday in November next, at the several places fixed by 
law for holding the annual election, to choose three suitable persons to 
serve as delegates from each county in a State Convention for the purpose 
of considering the Constitution as presented by the Constitutional Con- 
vention. The resolution also fixed the second Tuesday in December, at 
Trenton, in the County of Hunterdon, as the time and place for consider- 
ation of this subject. 

All the then New Jersey counties were represented at this later date, 
Bergen, Essex, Middlesex, Monmouth, Somerset, Burlington, Gloucester, 
Sussex, Salem, Cape May, Hunterdon, Morris, Cumberland, 13 in all. 

New Jersey was thus the third State in point of time to adopt the 
U. S. Constitution, being only preceded by Delaware, Dec. 7, 1787, and 
by Pennsylvania, Dec. 15, 1787, a mere matter of days. 

In accordance with flag usage and custom the third star from left to 
right in the first row is the star of New Jersey. 

It is interesting in looking over the old records to note some of the 
names of those who composed the New Jersey Convention, all familiar to 
us to-day. Thus we have, as would be expected, a Zabriskie from Ber- 
gen county; Samuel Hay and David Crane from Essex; Frederick Fre- 
linghuysen from Somerset; D. Brearley from Hunterdon; David Pot- 
ter from Cumberland ; Robert Ogden and Thomas Anderson from Sussex. 

New Jersey ratified the so-called Bill of Rights in the Council Cham- 
ber, Nov. 20, 1789, and in the House of Assembly, Nov. 19, 1789, being 
the first State thereof to take such action. 

Thus it is apparent that New Jersey, one of the original thirteen 
States, had a prominent part in the deliberations that led to the creation 
of the United States Constitution, a document old in service but young 
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in policy and practice, an ever-living, healthy body of general principles, 
our strength to-day and the rock of refuge for our children of the future. 


Newark, N. J. TuHeEoporE D. GoTTLizs. 





EVIDENCE AND LAW 


The most important question which the attorney has to decide upon 
in a law suit usually relates in some respect to the evidence and the law. 
The doctrine of res ipsa loquitor may or may not apply, and the Court may 
or may not take judicial notice of ordinary things and happenings result- 
ing from special circumstances. Aside from this, every essential element 
requires actual proof, of such a nature as to connect the circumstances with 
the particular situation. In the Supreme Court case of Warshawsky et 
al v. Nevins Bus Co., 153 Atl. R. 114, the lack thereof caused a reversal, 
citing Mumma v. E. & A. R. R. Co., 73 N. J. L. 653, 65 Atl. 208. It is 
said that the principle of the doctrine of res ipsa loquitor is that “when 
through any instrumentality or agency, under the management or control 
of a defendant or his servants, there is an occurrence, injurious to the 
plaintiff, which in the ordinary course of things would not take place if 
the person in control were exercising due care, the occurrence itself, in 
the absence of explanation by defendant, affords prima facie evidence that 
there was want of due care.” Such a situation developed in the case 
of Collerd v. McAndrews, Jan., 1878. 1. N.J.L. J., page 49, for damages 
caused by an explosion of a magazine containing between 500 and 1,000 
pounds of nitroglycerine, gunpowder, etc., and that strong evidence only 
could acquit the defendant of the charge of gross negligence. 

These cases prove the necessity of planning out the evidence to make 
the necessary proof both for the plaintiff and the defense. In Walsh v. 
Studwell, 135 Atl. Rep. 554, the defendant offered in evidence a photo- 
graph of Turner’s car, taken after the accident, in order to prove that there 
was a break in the car which might have been in existence before the 
accident, and might have been responsible for Turner losing control of the 
steering apparatus, and thus may have caused the collision. The Court 
admitted the photograph to show the condition of the iron plate, which 
had been welded to the steel frame, supporting the engine and body of the 
car, but excluded it for any other purpose. No evidence had then been of- 
fered, and none was thereafter offered, so far as the record of this ruling 
shows, tending in any way to prove that the break claimed to be shown 
upon the car had been made prior to the collision, or that it might have 
tended to cause the collision. The Court excluded the offer for this pur- 
pose, because it was pure speculation. The ruling was correct. Without 
this foundation the offer was inadmissible, since the photograph, by itself, 
did not tend to prove the purpose of the offer. 
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The question of receiving medical books in evidence is discussed in 
the case of Rae v. Ewald (1890) 13 N. J. L. J., pages 264, etc., which 
holds : 


“From all the light shed upon this question by the opinions in the 
cases above cited, I am convinced that the proper course for me to pursue 
is to exclude the books altogether, for the reasons given by Prof. Whar- 
ton, the offer being made to show the present condition of medical science, 
and to hold that the exception suggested by the author is in favor of books 
of ‘exact’ as distinguished from ‘inductive’ or speculative science, and that 
the science of medicine is to be placed in the latter class.” 


Where the foundation is properly laid for the admission, hospital 
records and the mortality tables may be received in evidence. As to the 
mortality tables, the case of Graumann v. Ward, 147 Atl. Rep. 572, etc., 
cites the decision in Camden & Atlantic Railroad Co. v. Williams, 61 N. 
J. L. 646-649, 40 Atl. 634, that the Court did not err in allowing same 
in evidence as to memorandum, by a witness while testifying; see 2 N. 
J. L. J., pages 163-164, citing Howard v. McDonough, N. Y. Ct. of 
Appeals. The statement of it reads: 


“1. A witness may use a memorandum, made by himself or another, 


to refresh his memory, and then must testify from his recollection, the 
memorandum not being evidence. 

“2. When he has forgotten the facts and cannot recall them after look- 
ing at the memorandum, but testifies that he once knew them and made 
the memorandum at the time, or soon after they transpired, and intended 
to make it correctly, and believes it to be correct, such memorandum in 
his own writing is evidence. 

“3. A memorandum made by the witness of a great number of items 
and values, impossible of recollection, may be used as a refresher of the 
recollection, and may also be put in evidence itself, not as proof, but as 
a statement of details of items testified to by the witness. Such use is 
discretionary. The Judge may require each item to be testified to, in 
which case the memorandum will not be important as evidence, or he may 
allow the witness to testify generally to the items and values, and receive 
the memorandum as a detail of the result of that examination.” 


When the suit is upon a written contract, the written contract is the 
basis of the suit. In the case of Booye v. Ries, 134 Atl. Rep. 86, on page 
87, the plaintiff refused to offer the written contract in evidence or to rely 
upon it. In this situation the trial Judge properly ordered a non-sutt. 
The Court of Errors and Appeals decided that it may be that plaintiff 
has a right of action on the written contract. 

As to what evidence may be offered concerning contemporaneous oral 
agreements which induced the execution of a written agreement, we find 
an interesting article in 10 N. J. L. J., which, on page 4, observes as fol- 
lows: 





EVIDENCE AND LAW 297 


“It will be observed that these are not cases within the common law 
rule which admits parol evidence to show that the contract was agreed to 
upon the express terms that it should not operate as a present contract, 
but should become so only upon the happening or fulfillment of some 
condition. See Leake on Contracts, 109.” 


Contracts are generally proved by the subscribing witness. How- 
ever, the Laws of 1927, Chapter 207, page 394, holds: 


“That hereafter no document, paper or instrument shall be excluded 
from or denied admission in evidence in any action, suit or proceeding 
heretofore instituted in any Court of this State, by reason of the fact 
that such document, paper or instrument bears or purports to bear the 
signature of an attesting or subscribing witness, and such attesting or sub- 
scribing witness has neither been called as a witness in the cause to prove 
the authenticity or genuineness of such document, paper or instrument, or 
of any signature thereto, nor his absence accounted for; provided such 
document, paper or instrument shall in other respects be admissible in 
evidence and the authenticity and genuineness thereof shall be otherwise 
properly proved; and provided, further, that this Act shall not apply to 
any last will and testament, or to any codicil, or any document, paper or 
instrument purporting to be such.” 


In the Court of Erros and Appeals case of Gulick v. Gulick, reported 
in8 N. J. L. J., at page 171, 39 N. J. E. 516, we read: 


“Mr. Wharton says, vol. 1, p. 587: ‘It is easy to conceive of cases 
in which two or more persons address a lawyer as their common agent. So 
far as concerns a stranger, their communication to the lawyer would be 
privileged. It is otherwise, however, as to themselves, as they stand on 
the same footing as to the lawyer; either could compel him to testify 
against the other as to their negotiations.’ ” 


When a defendant is insane a guardian ad litem is proper. In the 
case of Lutter v. Neubauer, 125 Atl. 113, on page 114, we read: 


“Now, although an insane person may be sued at law for an alleged 
debt, his incapacity requires that he be protected, and, to that end, if he is 
of full age, the Court will appoint an attorney to perform that function 
for him, even though there has been no prior adjudication of insanity. 
Wilkinson, Gaddis & Co. v. Market, 65 N. J. L. 518; 47 Atl. 488; Van 
Horn v. Hann, 39 N. J. L. 207; Janvier v. Coombs, 31 N. J. L. 240.” 


From rulings at the Chancery Chambers, Newark, July 10, 1888, 11 
N. J. L. J. 251, we note: 


“On an application being made to revive the suit as against his 
representatives and make them parties Vice-Chancellor Van Fleet sug- 
gested that under the authority of Lathrop’s Case, 33 N. J. E. 246, the 
proper practice was to apply to the Prerogative Court for an administrator 
ad litem.” 


Likewise an infant plaintiff may have both a guardian ad litem and 
proper counsel to be approved by the Court. Newman v. Shipman, 15 
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N. J. L. J., page 83, which recognizes the right of the attorneys to proper 
fees for their services in the suit. 

As to evidence of an insane person, whether as complainant or de- 
fendant, in the case of Demarest v. Vandenborg (Jan. 2, 1885), 8 N. J. 
L. J., page 40, the statutes on evidence are reviewed. In this case, be- 
fore the examiner the defendant offered himself as a witness. This was 
objected to on the ground that he was incompetent to testify in his own 
behalf in the suit, because the complainant was prevented by legal disa- 
bility from testifying. In this respect we now must consider Chapter 
163, page 305, of the Laws of 1931, as to when the witness may be sworn 
and examined, and also Chapter 189, page 474, of the same Laws, that: 


“In all civil actions founded upon any allegation of fraud, breach 
of trust, wilful default, or undue influence, the defendant may be sworn 
and examined as a witness on his own behalf, notwithstanding the opposite 
party may sue by a guardian or in a representative capacity.” 


The case of Crimmins v. Crimmins (1888) 11 N. J. L. J., page 37, 
takes up the matter that the widow may be a competent witness to testify 
to transactons with her husband and statements made by him. This case 
recites that Hodge v. Coriell, 44 N. J. L. (15 Vr. 456), is an exact pattern 
in all material respects of the case in hand, which reads: 


“A party to a suit is not prevented by the law of this State from 
testifying with respect to the declarations of an interested deceased per- 
son touching the subject of the controversy, except in one specified con- 
dition of affairs. Such exclusion arises only when the party testifying, or 
the opposite party, is suing or is being sued in a representative capacity.” 


As to evidence that is solicited or received without objection, accord- 
ing to the case of Lock v. P. R. R. (U. S. Circuit), 1. N. J. L. J., page 
227, the law does not allow experiments to find out what the evidence 
will be. 

The eligibility of witnesses rests largely in the discretion of the trial 
Court. In the case of State v. Tolla, 62 Atl. Rep. 675, at page 678, we 
read : 


“It is also assigned for error that the trial Justice improperly per- 
mitted a boy six years old to testify for the State. The boy appears to 
have been unusually precocious, and to have been qualified by intelligence 
and by a knowledge of the sanction requisite to equip him with eligibility 
as a witness. The question whether he should be permitted to testify was 
within the discretion of the trial Justice, and that discretion was not 
abused. The law fixes no precise age within which children are absolutely 
excluded from giving evidence.” Citing Taylor on Evidence, 1377, etc. 


In the case of State v. Martin, 132 Atl. Rep., page 93, at page 96, 
it says: 





EVIDENCE AND LAW 299 


“The twenty-first assignment of error brings up the propriety of the 
Court’s ruling that a witness, Annie Martin, an inmate of the hospital for 
the insane at Overbrook, in Essex County, who was called by the defen- 
dant as a witness, was incompetent to testify. The trial Judge held the 
witness incompetent. The trial of the question of incompetency of a wit- 
ness by reason of insanity must be by the Court, and by inspection only. 
State v. Mohr, 99 N. J. L. 124; 122 A. 837. The trial Judge held that 
the witness was incompetent. We see no abuse of his discretion in this 
finding. There is consequently no merit in the point raised.” 


Upon points and matters such as above, the verdict often rests, as we 
find in the case of Springer v. Labow, 155 Atl. Rep., page 476, which re- 
verses the judgment below. It reads in part: 


“The unnecessary or surreptitious use of a paper in oral exami- 
nation cannot be made the excuse by the party producting the witness for 
introducing it in evidence. Nor does the record justify the admission 
upon the ground that, by reason of the failing memory of the witness, it 
became, so to speak, primary evidence. The plaintiffs, however, contend 
that the exhibit was offered and admitted solely for its corroborative 
value, and cite Crane v. Sayre, 6 N. J. L. 110, in support. We read that 
opinion as a finding that there was not harmful error rather than as an 
approval of the judicial action. In the case at bar we consider that the 
admission, if error, may have been harmful. The obvious motive was not 
to corroborate Jacobson in his testimony as to something that he had said 
or done; it was to corroborate him in his testimony that the defendant 
had made statements harmful to the defendant’s case, and which the de- 
fendant had denied making. The testimony did not go directly to the 
issue; it was an attack upon the defendant’s credibility, which appears 
from the briefs on both sides to have become the storm center of the trial. 
A thing in writing carries, particularly with the laymen, a weight of its 
own. When the jury withdrew they took with them their recollection of 
the defendant’s testimony, and their recollection of Jaoobson’s testimony, 
and, in addition, this exhibit, which not only was a thing in writing, but, 
because of that fact, was a present and constant reminder to the jury of 
its contents. It may have been the fulcrum upon which the verdict 


turned.” 
Ecroy HEADLEY. 


Newark, N. J. 
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THE AMERICAN BAR ASSOCIATION MEETING 


The fifty-ninth annual meeting of the American Bar Association was 
held at Atlantic City, September 17th to 19th, 1931. The address of wel- 
come was made by the Hon. J. Henry Harrison, President of the New 
Jersey State Bar Association, which was followed by the annual address 
of the President of the American Bar Association, Hon. Charles Boston. 

The Convention opened at ten o’clock on September 17th, and was 
held in the ballroom of the large auditorium at Atlantic City. Mr. Bos- 
ton’s address dealt with the Prohibition question, which presented nothing 
new, but his remarks on the problem of the unlawful practice of law by 
corporations and trust companies were very interesting. He stated that its 
present import is largely due to the entrance of the National Banks into 
this field of executorship and trusteeship, and the high-powered salesman- 
ship designed to concentrate the handling of decedents’ and trust estates in 
their hands, and that these salesmen were not educated in the law of wills 
or grounded in the law of trusts. 

Mr. Julius Henry Cohen, Chairman of the Committee on the Unlaw- 
ful Practice of Law of New York, scored Banks and Trust Companies 
for performing legal services. He asserted that the fundamental concep- 
tions of the profession of law differed greatly from that which ruled other 
professions. “Lawyers hold a franchise,” he said, “and the profession 
as a whole has a monopoly under that franchise, and the holders of all 
monopolies must perform obligations the franchise carries with it and the 
self-interest must be subordinated to the service to be done. “This ex- 
plains why the conception of ethics can never be the same for the attorney 
as for the business man and tells why there can be no corporate practice 
of the law and no soliciting for business. The wrong conception of ethics 
prevail when Banks and Trust Companies have tried to perform legal 
services and it is hoped that the practice can be remedied.” 

The Hon. Wm. Draper Lewis Director of the American Law Insti- 
tute in his address stated that the administration of justice in this country 
was a national disgrace, and that the lawyers were in a better position to 
effect reforms in this direction than any other class of people. 

Miss Felice Cohn, of Reno, Nevada, defended the new divorce law of 
that State, by which both parties were given a fair hearing, and that the 
decree was so rendered that it would be accepted by the State where the 
defendant resided. 

The different committees began their work on Friday, September 8th, 
and continued from day to day until Wednesday, September 16th. The 
Judicial Section met in the Auditorium on Wednesday, September 16th, 
and was one of the interesting events of the convention. Our genial Su- 
preme Court Justice, Hon. Clarence E. Case, gave the address of wel- 
come, and the response came from the Hon. J. M. Grimm, Assistant Jus- 
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tice of the Supreme Court of Iowa. The Committee on Legal Education’s 
report tended largely in favor of the “Preceptor system” now prevalent in 
Pennsylvania, on the theory that there can be no doubt of the beneficial 
effect on young students by their personal contact with men who have 
made their mark at the Bar. 

The Committee on International Law, consisting of James Brown 
Scott, Chairman; George W. Wickersham, William Cullen Dennis, Man- 
ley O. Hudson and John W. Davis, was devoted to the World Court ques- 
tion, and asked the Association to reaffirm its position on the World Court. 
The Association’s Committee suggested that the Senate be requested to 
ratify the protocols, and declares : 

“Believing that the Permanent Court of International Justice is the 
greatest of international instrumentalities for the preservation of peace 
and of justice between nations, this Committee recurs to the approval 
given to the participation of the government of the United States in the 
World Court, upon the terms and conditions set forth in the protocol of 
accession of the United States,” etc. 

This was passed by a nearly unanimous vote. 

The New Jersey State Bar Association had headquarters in the Shel- 
burne Hotel. They were open during the whole session and were largely 
used. The number of women present was noticeable, some coming with 
their husbands from long distances. There was a Ladies’ Committee, 
headed by the wife of Vice-Chancellor Ingersoll, and there were head- 
quarters provided for them opposite the general headquarters. A shell- 
shaped badge, with a blue and gold ribbon, was given to the members of 
the State Bar Association, and one with a blue and white ribbon was worn 
by the Atlantic City Bar Association and their ladies. 

Our State Bar was well represented, and noteworthy speeches were 
made by Ex-Attorney General Katzenbach, Robert H. McCarter and John 
R. Hardin. Much credit must be given to Mr. Louis E. Stern, of At- 
lantic City, and his General Committee for the success of the meeting. 
The number of outstanding men in the profession from all parts of the 
country was quite remarkable. Judges and Governors were numerous. 

The address scheduled for Friday evening by Sir Lynden Macassey, 
K. B. E., K. C., Leader of the Parliamentary Bar in England, was not 
given owing to his illness. Associate Justice Oliver Wendell Holmes, of 
the United States Supreme Court, was given the 1931 gold medal, which 
is a medal given annually to the individual who has performed the most 
conspicuous service for the cause of American law in the past year. He 
could not attend personally, but addressed an interesting letter in long- 
hand. 

The morning session of September 19th was largely taken up with 
a further discussion of the report of the Committee on Criminal Law and 
Criminolgy, and an interesting debate on Parliamentary law followed. 
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It had been moved and carried to accept the report; then a division was 
called for, and the report was again declared approved. Then Mr. Rush 
C. Butler, of Illinois, moved to reconsider, and followed that with a mo- 
tion to lay the whole matter on the table. The presiding officer was at a 
loss to handle the situation, when Senator Long, of Kansas, an authority 
on Parliamentary law, took the speaker’s stand and declared that these two 
motions amounted to bringing the matter back to the point where the Com- 
mittee’s report was adopted, and here the matter was left. This incident 
afforded the only excitement at the Convention that the writer witnessed. 

The election of officers followed, and the Hon. Guy A. Thompson, of 
St. Louis, was elected President, and the same Secretary and Treasurer 
as last year were re-elected, and Washington, D. C., named as the next 
place to hold the next Convention. 

The banquet Saturday evening was held at the Traymore, and the 
chief address was given by Governor Ritchie, of Maryland. As he read 
his speech, instead of giving his usual eloquent delivery, much disappoint- 
ment was expressed, and about one-half of the audience could not hear 
him. After the usual talk on Prohibition he attacked the English “dole” 
as unsound, and gave special attention to the unemployment situation and 
to public utilities. He exalted our profession. In troublous seas, he in- 
sisted, a lawyer’s hand has always been on the helm. The record shows 
that out of thirty-one Presidents of the United States twenty-four have 
been lawyers, and out of fifty-six signers of the Declaration of Inde- 
pendence, twenty-five were lawyers. 

Notable speeches were made during the Convention by Chas. H. Tut- 
tle, former United States Attorney of New York, and also by United 
States Attorney-General William D. Mitchell, whose subject was the ab- 
dication by States of their powers in favor of the Federal Constitution. 

To the writer, one of the most interesting events was the reception 
given by the State Bar to the American Bar at their headquarters in the 
Shelburne on Wednesday afternoon. The Reception Committee was 
headed by Hon. Robert H. McCarter, of Newark, with every county rep- 
resented. Thus Hudson and Essex had six members each, and Union 
county three. This was the only day that the New Jersey Judges could 
attend. Our genial Judge Case did much to help in making this meet- 
ing a success. The Court of Errors and Appeals meeting on Thursday 
and Friday took away all our Supreme Court Judges, but some of the 
Circuit Court Judges and United States Court Judges and Vice-Chancel- 
lors remained. 

Mr. Charles C. Burlingham, President of the New York City Bar, 
and Justice Edward L. Finch, of New York City, were registered guests. 


WILLIAM M. STILLMAN. 
September 23, 1931. 
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ABSTRACTS OF SOME RECENT N. J. COURT DECISIONS, CHIEFLY OF 
PRACTICE 


Trust Estate—Application to Court—Injunction.—1. A trustee whose 
private interest conflicts with the management of the trust estate should 
not proceed to deal with the estate but should apply to the Court for in- 
structions. 2. Wards representing more than two-thirds in interest of the 
trust estate in this case, held entitled to a temporary injunction restraining 
the defendant trustee from selling securities of the estate to a corporation 
in which some of the directors of the trustee were financially interested as 
stockholders. 3. The trustee may shift the responsibility for the manage- 
ment of the estate to the Court by asking instructions—Shanley Estate v. 
Fidelity Union Trust Co. Ct. of Chancery, per Backes. (9 N. J. Adv. 
Rep. 562). 


Action on Bond—Amending Complaint.—1. In mortgagee’s action to 
recover deficiency from mortgagor’s legatee, other legatees or heirs held 
necessary parties. 2. That counts of complaint disclosed non-joinder of 
necessary defendants and also claimed more than defendant was liable for 
did not justify striking counts, in view of statutory amending power.— 
Cove, Inc., v. Staub. N. J. Sup. Ct., per Lawrence, S. C. C. (155 Atl. 
Rep. 886; 9 N. J. Adv. Rep. 885). 


Correction of Verdict—New Trial—Nonsuit—Appeal.—1. The rem- 
edy to correct a verdict which is contrary to law or contrary to the Judge’s 
charge is by a motion for a new trial. Such matters will not be considered 
on appeal. 2. A motion for a nonsuit cannot be granted on the ground that 
there was no consideration for the contract if the proofs are otherwise. 3. 
Moneys deposited as security pending the removal of a lien cannot be used 
to defray costs of removing the same. 4. Questions not presented under 
the grounds of appeal will not be considered on appeal.—Barry v. Bergen 
Meadows Corp. N. J. Sup. Ct., per Curiam. (9 N. J. Adv. Rep. 887). 


Contract—Lack of Consideration—Proofs concerning the illegal- 
ity of a contract and the lack of consideration for the contract present a 
jury question and a directed verdict for the plaintiff would be improper. 
—First Nat. Bank of Minotola v. Keown. N. J. Sup. Ct., per Curiam. 
(9 N. J. Adv. Rep. 892). 


District Court—Pleadings—Salesman or Agent.—1. Pleadings in the 
District Court are not so specific and exact as to require a definite plea of 
payment and the failure so to plead will not bar proof of payment. 2. A 
disputed question of fact concerning a purchase, which is the basis of the 
action, must be submitted to the jury. 3. A charge, which implies that 
the proofs show a relation of principal and agent without limitation, is in- 
correct if the proofs only disclose that the alleged agent was only a sales- 
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man and not an agent to accept payments outside of the store.—(Blatt Co. 
v. Bogatin. N. J. Sup. Ct., per Curiam. (9 N. J. Adv. Rep. 897). 


Divorce—Alimony—Appeal.—1. Pending appeal from order for ali- 
mony pendente lite, in suit by husband for divorce, enforcement of such 
order on proceedings for comtempt will be denied, where there has been 
no order of the Court of Errors and Appeals permitting such enforcement 
pending appeal, and where there is no showing that either total or partial 
enforcement is necessary to preserve the subject of the appeal. 2. Ap- 
plication may be made to this Court or to the Court of Errors and Ap- 
peals for an award of alimony pending the appeal.—Bourgeois v. Bour- 
geois, Ct. of Chancery, per Buchanan, V.C. (9 N. J. Adv. Rep. 598). 


District Court—Proofs—Judge without Jury.—The findings of a 
trial Judge, sitting without a jury, will not be disturbed on appeal if there 
are any proofs to support such findings.—Eichenbaum v. Blanda. N. J. 
Sup. Ct., per Curiam. (9 N. J. Adv. Rep. 905). 


Evidence—Varying Terms of Contract—1. Testimony which pur- 
ports to vary the terms of a written contract should not be admitted. 2. 
Testimony which purports to vary the terms of a written contract by prov- 
ing an agreement which is not supported by any consideration is improper. 
—Middleton v. Kavanagh. N. J. Sup. Ct., per Curiam. (9 N. J. Adv. 
Rep. 906). 


Insurance Policy—Proof of Loss——Under Pamph. L. Ig11, ch. 
340, p. 717, no formal proof of a loss under a fire insurance policy is re- 
quired even though the policy provides otherwise, unless the insurer gives 
sixty days’ notice that it will require a proof of loss——Leach v. Peoples 
Fire Ins. Co. N. J. Sup. Ct., per Curiam. (g N. J. Adv. Rep. gog). 


Negligence—Proof—Nonsuit.—In the absence of any proof of neg- 
ligence, chargeable or imputable to an owner of leased premises, constitut- 
ing the proximate cause of an injury, a nonsuit or a directed verdict 
should be granted.—Brovaco v. Nickolopulos. N. J. Sup. Ct., per Curiam. 
(9 N. J. Adv. Rep. g12). 


Mortgage Bond—Heirs or Devisees Necessary Parties—1. The lia- 
bility of an heir or devisee to a creditor is not a liability for the full amount 
of the debt, but only for such amount thereof as can be collected from the 
lands devised or inherited, if not aliened, or for the value of the lands 
devised or inherited, at the time of the devise or inheritance, if aliened. 
2. All devisees or heirs are necessary parties to an action on a mortgage 
bond of their devisor or ancestor whether the ownership is by severalty 
or by tenants in common. 3. The omission of notice to all parties as 
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required by section 51 of the Mortgage Act, within the time therein lim- 
ited, precludes an action against anyone, since the compliance with the 
statute is jurisdictional—Reinhardt v. Calhoun. N. J. Sup. Ct., per 
Oliphant, C. C. J. (g N. J. Adv. Rep. 914). 


Malpractice—Punitive Damages.—1. Gross negligence does not sup- 
port a charge for punitive damages, but a charge of willful and wanton 
disregard does support such a charge, the real test being the intent with 
which the act is committed. 2. Punitive damages may be awarded for 
failure to perform a manifest duty as well as for the negligent perform- 
ance of an act which involves a breach of duty. 3. Exemplary damages 
need not be claimed by name, if sufficient facts are alleged and the proofs 
warrant their assessment, but malice must be alleged and shown. 4. Mal- 
ice and willful injury must be shown to recover punitive damages in a 
malpractice case—Eatley v. Mayer. Hudson Circuit Court, per Brown, 
C.C.J. (9 N. J. Adv. Rep. 918). 


Municipal Corporations—Assessments for Local Improvement.—1. 
Statutes granting exemption from local improvement assessments are 
strictly construed. 2. Religious Society of Friends, a voluntary associa- 
tion, held not exempt from local improvement assessments upon burial 
grounds. 3. Since appeal lies to Circuit Court if local improvement as- 
sessment is excessive or unfair, Supreme Court will not, prior to deter- 
mination in Circuit Court, consider matter on certiorari. 4. Appointment 
by Mayor and confirmation by Council of members of board for making 
local improvement assessments, held substantial compliance with statute 
authorizing appointment by “governing body.” 5. Common Council’s ap- 
pointment of new members of board for making improvement assessments, 
in place of disqualified members, held compliance with statute authorizing 
appointment by governing body.—Vail v. City of Plainfield. N. J. Sup. 
Ct., per Curiam. (155 Atl. Rep. 679). 


Interrogatories—Bill of Particulars.—1. Interrogatories may not be 
resorted to to pry into an opponent’s case. They may be used only for the 
purpose of establishing the case of the proponent at the hearing, and they 
may not be submitted until after issue is joined. 2. A bill of particulars 
has an entirely different function from interrogatories. It is for a dis- 
covery of an opponent’s case with greater particularity than is disclosed by 
his pleadings. It may be sought before answer in order to appropriately 
set up the defense, and, after answer, to intelligently meet the opponent’s 
case at the trial—Magie v. Magie. Ct. of Chancery, per Backes, V. C., (9 
N. J. Adv. Rep. 483; 155 Atl. Rep. 613). 


Building Permit—Mandamus.—Property owner held entitled to per- 
emptory writ of mandamus, compelling issuance of building permit, 
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though zoning ordinance was pending.—Deerfield Realty Co. v. Hague. 
N. J. Sup. Ct., per Curiam (155 Atl. Rept. 893; 9 N. J. Adv. Rep. 
857). 

Property owners held entitled to mandamus, compelling issuance of 
building permit not prohibited by ordinance two years after passage of 
zoning.—Holdsworth v. Hague. N. J. Sup Ct., per Curiam. (155 Atl. 


Rep. 892). 


Complaint—Amendment.—1. A complaint may be amended after the 
expiration of the statutory limitations covering the cause of action pro- 
vided the amendment does not state a new cause of action. 2. An amend- 
ment which merely adds two new elements of damage which arose out of 
the original action does not state a new cause of action.—Johnson v. Gick 
& Bingemann. N. J. Sup. Ct., per Eldredge, J. (9 N. J. Adv. Rep. 
883). 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re Peoples Gas Co.—Application for approval of the issuance of 


18,750 shares of common stock, without nominal or par value, to be sold 
at $40 per share, the proceeds of this issue to be used to repay moneys 
advanced and for construction expenditures already made, and to provide 
funds for additions and improvements. Approved July 24, 1931. 


In re County Gas Co.—Application for approval of the issuance of 
4,200 shares of common stock, without nominal or par value, to be sold 
at $50 per share, the proceeds of this issue to be used in liquidating notes 
issued for construction expenditures already made and to provide funds 
for additions and improvements. Approved July 24, 1931. 


In re Atlantic City Gas Co.—Application for approval of the issuance 
of 3,000 shares of its common capital stock, of no par value, to be sold 
at not less than $50 per share. Approved July 24, 1931. 


In re N. Y., Susq. & Western R. R. Co.—Application for approval 
of the sale and conveyance of a parcel of land to the Great Atlantic and 
Pacific Tea Company, said land being situate in the Borough of Haw- 
thorne, Passaic county, New Jersey, containing two and thirty-five one- 
thousandths acres more or less. Approved July 29, 1931. 


In re Millville Electric Light Co—Application by supplementary pe- 
tition, supplementing the original petition received October 22, 1929, for 
amendment of certificate issued by the Board, dated June 18, 1930, in the 
following respects: (a) Approval of execution and delivery of a mort- 
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gage by the petitioner to the Mechanics National Bank and Trust Com- 
pany, Trustee, in lieu of Millville Trust Company, Trustee. (b) Ap- 
proval of the issuance of $205,000 principal amount of five per cent. bonds 
to be sold at not less than go, said bonds to be dated July 1, 1931, matur- 
ing July 1, 1961, in lieu of the issuance of bonds in the same amount and 
under the same terms, dated January 1, 1930, maturing January 1, 1960. 
Approved July 24, 1931. 


In re Pennsylvania R. R. Co.—This Company had been ordered on 
April 27th last to alter a certain crossing of the Railroad Company at 
grade known as Plainfield avenue, Stelton, in the township of Raritan, 
Middlesex county, in accordance with a plan attached to said order, which 
order had set the time for the beginning and the completion of the work 
as July 15 and October 15, 1931. The Company petitioned for extension 
of time and the Board granted it, the work to begin September 15th, 1931. 
Decision Sept. 16, 1931. 


In re S. & A. Bus Corporation.—Application to approve transfer to 
jt from Salvatore Piazza and Andria Piazza consents of Jersey City and 
Bayonne to operate one auto bus on South Hudson Boulevard Route and 
sale of said bus. Granted. Decision Sept. 16, 1931. 


In re Max Bagdon.—Application by him for approval of transfer to 
Berta and William A. M. Bagdon consent by City of Hoboken to operate 
one auto bus on Washington St. Route and approval of its sale. Granted. 
Decision Sept. 16, 1931. 


In re Bergen Co. Chamber of Commerce.—Application by it for ad- 
ditional train service on the West Shore Railroad, New York Central R. 
R., lessee, etc. Express service stops asked for at Bogota station. The 
Board directed certain trains to be scheduled to stop there. Decision Sept. 
16, 1931. Mr. William B. Beam for Bergen County Chamber of Com- 
merce. Mr. Albert C. Wall for New York Central R. R. Company, etc. 
Mr. Leonard Lindstrom for Borough of Bergenfield. Mr. A. Weitack, 
Mr. J. A. Christie and Mr. M. J. Deegan for Borough of Dumont. Mr. 
W. S. Mountford for Dumont Taxpayers Association, Dumont Board of 
Trade and Dumont Dahlia Society. Mrs. John J. Cox for Women’s 
Civic League of Dumont. 


In re New Jersey Power & Light Co.—Two applications for approval 
of ordinances permitting the Company to construct mains, lay pipes, etc., 
to distribute gas in Pohatcong township and borough of Alpha, Warren 
county. Terms respectively 50 and 25 years. Granted. Decisions Sept. 


22, 1931. 
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In re Brown’s-Mills-in-the-Pines Improvement Association —Peti- 
tion to require the Browns Mills Land Company to install proper facilities 
for the supply of water service. 

The Board determined: “(1). That the service at present supplied by 
the Browns Mills Land Company is not adequate to properly supply its 
customers. (2). That the Company file with this Board within sixty 
days from the date of this decision plans for the improvement of ser- 
vice.” Decision Sept. 22, 1931. Mr. J. B. Tomlinson for Complainant. 
Mr. Hubert Noteboom for Respondent. 


In re New Jersey Water Service Co—Application for approval of the 
issuance of (5% per cent.) gold bonds, series A, in_ the 
principal amount of $10,500 to be sold at not less than 86% of par, and 
the issuance of 194 shares of its common stock, no par value, to be sold at 
$31 per share, the proceeds of these issues to be used in paying in part for 
extensions and betterments made to the petitioner’s property in its Little 
Falls Division. Granted. Decision Sept. 23, 1931. 


In re New Jersey Water Service Co.—Application for approval of the 
sale of its water property and business located in the borough of Butler, 
Morris county, and the borough of Bloomingdale, Passaic county, and ter- 


ritory adjacent thereto, known as the “Butler Division” to the borough of 
Butler for the sum of $475,000. Granted. Decision Sept. 23, 1931. 


In re Ocean City Water Service Co.—Application for approval of the 
issuance of 142 shares of its common stock at par value of $100 per share, 
the proceeds of this issue to be used in paying in part for extensions and 
betterments to the property of the petitioner. Granted. Decision Sept. 
23, 1931. 

In re City of East Orange.—Petition to erect an additional sub-ser- 
vice covered reservoir within the confines of Maplewood township, “neces-_ 
sary for the additional supply of water for East Orange,” under authority 
of paragraph 13, Chap. 274, Laws of 1928. Granted. Decision Sept. 23, 
1931. Mr. Walter C. Ellis for Applicant. 
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FIRE IN MIDDLESEX COURT 
HOUSE 


On August 31st a fire swept the 
Middlesex County Courthouse 
while workmen were removing 
paint from its pillars with blow 
torches and did perhaps $50,000 
damage before it was brought un- 
der control by the combined efforts 
of the New Brunswick and High- 
land Park Fire Departments. The 
top floor of the two-story structure 
was most seriously damaged, al- 
though the entire front section suf- 
fered heavily. The County Prose- 
tor’s office on the second floor was 
wrecked, the blaze burning through 
the roof and blistering the walls and 
furniture. 


Trusties from the County Jail 
helped James S. Wight, Assistant 
Prosecutor, remove books and valua- 
ble records from the office of Prose- 
cutor Douglas Hicks, now in Po- 
land, to the County Clerk’s office in 
the next building. The office of the 
District Court, District Court clerk 
and Quarter Sessions, which are al- 
so on the second floor, were dam- 
aged by water but not badly burned. 


On the first floor front the Coun- 
ty Court room was drenched with 
tons of water, its ceiling and walls 
were cracked and the furniture was 
partly burned. Law books and rec- 
ords were removed from the cham- 
bers of Judge Adrian Lyons, in the 
rear on the first floor, but the fur- 
niture, walls and ceiling were dam- 
aged by smoke and water. 

The building was erected in 1840, 
and has been remodeled and reno- 
vated several times since. Fifteen 
— ago it was badly damaged by 
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ILLNESS OF JUDGE REGER 


Common Pleas Judge John F. 
Reger, of Somerville, N. J., was 
suddenly ushered to the Somerset 
Hospital last month, by an attack 
of appendicitis. Cases at the Som- 
erset Court were heard during his 
absence by Judge Adam O. Rob- 
bins, of Hunterdon county. 





MONTANA JUDGE IN NEW 
JERSEY 


A Trenton writer said on Sep- 
tember 1oth that in the three days 
Judge George M. Bourquin, of Butte, 
Mont., had sat in the New Jersey 
Federal Criminal Court, he had im- 
pressed government attorneys and 
counsel for defendants alike by the 
speed and dispatch with which he 
attacked a heavy calendar. He was 
summoned to sit in the September 
Term of the New Jersey District 
because of the congestion of calen- 
dars resulting from the illness of 
Judge William N. Runyon. The 
writer continued : 

“With his steel-rimmed  spec- 
tacles perched on the end of his 
nose, their bows thrust into the 
bushy gray hair above his ears 
Judge Bourquin sits from I0 to 5 
o’clock on the Bench taking detailed 
interest and part in the proceedings. 
He urges the Deputy Marshal to be 
‘brisk’ in calling a jury. He is 
prompt to order forfeiture of bail 
when defendants do not respond to 
first calls of their cases, and, if they 
appear later with an excuse, he is 
inclined to assess them $25 ad- 
ditional costs. The Judge urges 
counsel to bring their witnesses 
quickly to the essential facts of a 
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case and, where a witness is called 
to corroborate previous testimony 
he suggests brevity and even dis- 
missal without questioning. Four 
and five jury trials are being dis- 
posed of daily and sentences are be- 
ing imposed on a score of defend- 
ants who plead guilty without trial. 

“Benny and Frank Barbuto, twen- 
ty and twenty-two years old, re- 
spectively, both of Woodsville road, 
Hopewell, were convicted of illegal 
manufacture and possession of 
liquor and were sentenced to eigh- 
teen months in a penitentiary. They 
were fined $1,500 jointly. Five de- 
fendants pleaded guilty to manu- 
facture and possession at a farm 
near Somerville and each was sen- 
tenced to a year and a day in a pen- 
itentiary. A joint fine of $1,000 
was imposed. Steve Klaus of Plum 
street, New Brunswick, and John 
E. Seiter of Twentieth street, Ken- 
ilworth, both pleaded guilty to oper- 
ating speakeasies illegally and each 
was fined $250.” 





DELAYS OF LAWYERS 


Circuit Court Judge Henry E. 
Ackerson in the Hudson County 
Courts on September 24th voiced 
his disappointment over the failure 
of counsel to have cases ready for 


trial when called. The preceding 
few days he has had difficulty in 
getting any cases to try, although a 
large number were supposed to be 
ready for trial. A similar state of 
affairs from time to time had been 
reported by Circuit Court Judge 
Thomas Brown, as well as by Com- 
mon Pleas Judges Egan, Kinkead, 
O’Regan and Thomas H. Brown. 
There were some 3,500 cases list- 
ed in the civil calendars for the Su- 
preme, Circuit and Common Pleas 
Courts, and others were being 
added daily. Despite this conges- 
tion, there were days when not a 
single case was ready for trial, al- 
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though so designated by counsel the 
day before. 

Judge Ackerson called attention 
to a typical case originally listed for 
trial in December, 1929. Then it 
was postponed until the April, Sep- 
tember and December Terms. In 
January, 1931, it went to trial and 
a mistrial resulted. It was then put 
on the April calendar and_ finally 
marked for May 8. Again it was 
not ready and it was then marked 
for the present Term. It was not 
ready on the day when the Judge 
made his remarks. 

‘Many get the impression that the 
Judges are to blame for delays in 
getting cases to trial,” said Judge 
Ackerson,” but in the majority of 
cases counsel are to blame. There 
are times here when the day’s list 
is called when hardly a lawyer is 
present and cases have to be marked 
off. Yet even a five-cent telephone 
call to the Clerk, made in time, 
would make it possible for the 
Court to put on other cases ready 
for trial.” 





BOOK ON CORONERS, ETC. 


The “Bulletin of the National Re- 
search Council, Number 83,” con- 
tains most valuable and complete in- 
formation as to the laws of all the 
States upon the office of Coroner, 
Deputy Coroners, with their com- 
pensation and fees, and duties on 
inquests; also of Medical Examin- 
ers. It contains 240 pages. Price 
$3.00. To those interested there is 
no other work like it. It can be ob- 
tained by addressing National Re- 
search Council, Washington, D. C. 





FOREIGN LANGUAGE WILLS 


Dr. Carlos E. Godfrey, Director 
of Public Records at Trenton, re- 
quested Attorney-General Stevens 
to give an opinion as to the record- 
ing of wills written in a foreign 
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language, and the latter answered, 
as follows: 


“I have given due consideration 
to your request to be advised as to 
whether, when a will is tendered for 
probate, which is written exclusive- 
ly in a foreign language, the same 
must be recorded in the language in 
which it is written, or whether an 
English translation thereof should 
be made, or whether it is necessary 
to record it in both languages. 


“If a will has been written in a 
foreign language, an accurate trans- 
lation thereof into the English 
language should be made by a com- 
petent translator, and the accuracy 
of the translation verified by affi- 
davit of the translator. The will as 
thus translated should be recorded, 
and I suggest that with the transla- 
tion should also be recorded the af- 
fidavit of the translator. 


“Our law seems to be silent upon 
this subject, but as the original in- 
strument will be preserved in the 
office of the Secretary of State, to 
which it is transmitted by the Sur- 
rogate after recording, it seems to 
me that a Surrogate has performed 
his full duty when he has followed 
the procedure above outlined.” 





OBITUARIES 


Jupce CuHar-es B. Storrs 


Judge Charles B. Storrs, residing 
at 451 Lincoln avenue, Orange, with 
office at 308 Main street, died on 
September 2oth at the Orange Me- 
morial Hospital, after an operation 
for a heart ailment, from which he 
had suffered several years. He was 
born in Cincinnati, Ohio, August 
25, 1859, being the son of the late 
Rev. Dr. Henry M. Storrs, who was 
pastor of the First Presbyterian 
Church of Orange. He was a grad- 
uate of Yale College in the class of 
1878. While at college he was not 
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only an all-round athlete, but equal- 
ly proficient in the class room and 
was graduated an honor man and 
the class orator. 


After his graduation he entered 
the Law School of Columbia and at 
the same time took the position of 
lecturer in Latin and Greek in a 
private school in Forty-third street, 
New York City. After he received 
his law degree he entered the offices 
of Chamberlain, Carter & Horn- 
blower. A year later he was ap- 
pointed by the Japanese government 
as Professor of Anglo-American 
Laws in the Imperial University 
at Tokyo. He returned to this coun- 
try in 1889. 

Mr. Storrs was admitted as at- 
torney and also counselor in New 
Jersey at the June Term, 1894. The 
same year he was elected Assem- 
blyman from Essex county, serving 
two terms, after which he became 
the first District Court Judge of the 
Orange District Court, serving 
therein for ten years. Latterly he 
gave special attention to banking in- 
terests, being, up to his death, Pres- 
ident of the Orange Savings Bank. 
He was a man of commanding pres- 
ence and stature and was possessed 
of indomitable energy. He was a 
member of the Board of Directors 
of the American Type Founders 
Company of New York, Trustee of 
the First Church and of the Yale 
Club. He leaves his widow, the 
former Miss Gertrude Cleveland; 
his brother Richard, a sister, Miss 
Katherine B. Storrs, a son, Cleve- 
land Hitchcock Storrs, and a grand- 
daughter, Katherine Storrs. 


Jupce E. Howarp Foster 


Former District Court Judge E. 
Howard Foster died Sept. 28th at 
Bergenfield, Bergen county. He 
was 46 years of age. He was ad- 
mitted as attorney in New Jersey at 
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the November Term, 1904, and as Englewood, from 1922-’25. He was 
counselor at the June Term, 1908. also a member of the Bar of New 
He was District Court Judge in the York. He was unmarried, but four 
First District of Bergen county, at sisters survive him. 











